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Digital Assets

t seems that filing cabinets,

pencils, erasers and other office

supplies of a few years ago are either
ohsolete or will be soon. Much of the estate
planning of yesieryear depended on paper
files kept in safe places and instructions as 1o
where o locate other documents in Letters
of Instruction or other informal (and legally
nonbinding) documents. Today, much of
this information is kept in computers, stored
on the internet, and passwords are necessary
1o access much of this information.

S0, even though you've helped your clients
plan iheir funeral arrangements and who
inherits their assets, have your dliemts thought
about what happens to their digital and other
unique assets il they are incapacitated or die?

What Are Digital Assets?

Digital assets inchide things like social

media accounts, email accounts, photo books,
PayPal accounts, websites and investment
accounts, But digital assets also inchade client
files, images, documents, audio, video and
similar digital files stored on your electronic
devices, be they a mobile phone, laptop, tablet
OF COMpULCT,

And these digital assets have sentimental,
histosical and financial valiee.

Thanks to advances in technology, what
once was a love letter & now a love email. A
family photo album is now on Photobucket.
Historically tangtble iterns that were passed
from generation (o genertion an: now
dligitally stored. But, are they stll being passed
down from generation to generaton? Well,
without proper planning and organization,
it will be extremely difficult for your clicnts’
loved ones o access these materials,

The estimated sverage value of a
person’s digital assers—such as photo
librarics, personal communication and
entertainment files—is about 855,000,
according to MeAfee (wwwmenfee.com/ s/
about/news 2011 /g3 200 109270 1 aspx),
This value is based on sentimental attachments
and Anancial investments.
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The following are challenges encountered
when attempiing to include digital assets in an
estate plan.

No Planning or Information Lefi for
Loved Omes: Most people do not plan their
estates with their digital assets in mind, In fact,
digital agsets are often ignored until the person
becomes incapacitated or dies.
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Bervice Agreements: There is a lack of
uniformity as each online service provider has
a different set of terms of use. Most hikely,
family members will mot be able to access their
lerved ome's accounts unless they have been
given a list of accounts with the passwords.
But even then, most online providers have
restrictions in their terms of use that onky
allow the account holder to access the account.
Consider the following:

*  Yahoo accounts are non-tranderable
(http:/ finfo. yahoo com/legal /fus/vahoo/
utos-175.himl), which means the user
cannot give anyone else access to the
account. Onee Yahoo learns that someone
ather than the user on record s acoessing
an account because the account holder
hias died, it reserves the Fght w terminare
the account and delete all of the contents.
This is what Yaheo wanted to do in 2004,
when Justin Ellsworth—a H-year-old
rnarine—died in Irag. His pacents wanted
access o his Yahoo email acoount and
were ahle to do so only after getting a court
order. (hitp:/ /news.coet.com Yahoo-
denies-family-access-to-dead-marines-e-
rrvail £ 2 100- 1038 _3-5500057 . hrnl).

*  Facebook will allow a family member
to chose @ loved one’s account or have it
“memorialized,” bur only after providing
death centificates and ensuning the
righthul person is accessing the account.
A “memonalized” Facebook account
lpoks the same as a regular Facebook
account except no one can bog into the
account. It remains in remembrance of
the deceased person {www.facebook.com)/
help /359046244 1 66395),

*  Google has been the most innevative in
this area. Earlier this year it launched
allows account holders to instruct Google
what they want done with their Google
accounts, The IAM contrals Greadl,
Groogle Dirive, Picasa, Web Albums,
YouTube and more. Account holders can
choose 1o have account deleted afier a
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certain number of months of nactivity,

ar llml.' in 1]r.-|i.§nulrr a truited conlact 1o

receive their data, among other features

(ht 1p: .'r.l'l:i.:\.ilc:-_l..:.ll."ll.llllﬁl e alie 3.'.1:l|l.:-_;_".~\.| WML

comy 201 3/04/ plan-your-digital-afterifi-

with.html].

Lack of Legislation: Only a handful of
states—and California is not among them—
have taken steps 1o enact some form of
legislation that addresses digital assets,

Far r:x.u.u:l}'llu, Tdaha amended s i:ln:ﬂ:lu.l-n
code in 2011 1o expand the powers of a
personal representative of an estate o
include digital estate administration
(hup:f fcommlaw.cua. edu/res/ docs/
21=1/Perrone,pdf).

Because of the lack of legislation, the realm
of digial estate planning has been Lurgely lefl
in the hands of estate planning attorneys. With
linde dirrx:l'u:lrl, il eElale Eﬂurl:l:ling ALLOFTEYS
will agres that having a Letter of Instruction
with your estate planning docurnents will
certainly provide some guidance 1o the
personal representative of your estate.

Along with wsernames and passwords,
securnty codes, locations and types of digital
amets, a Letter of Instruction should inchade
details of what your client would like 1o be

Historically
tangible items
that were passed
from generation to
generation are now
digitally stored.

done with each digital asset at time of death
of 'ilu'zlfm.l::il}-.

While a Letter of Instruction is not
a legally binding document, it should be
reviewed by the attorney who dralfts the client’s
estate plans 1o ensure that it does not conflict
with wills, trusts, e1c. A modern Letter of
Instruction may also inclsde insiructions as to
what will happen 1o & person's unigque assels,
such as pets and disposition of family photos

(digital or ctherwise), Further, the Letter of
Instruction dthould include }mrml—u::i;.'lr}' CORlact
information (addresses, phone numbers,
email addresses, eie.); credit card numbers;
information about military service; parent's
names; birth places; eie. (for death cenificale
purposes); and any specific funeral wishes,

Conclusian

Modern estate planning includes the
]:ll'r]:lum!Eull of rel evant I"K‘*I documents
(wills, trusts, powers of attorney, eic.), but
also instructions as o digital assets, These
instructions include providing passwords
along with other viial information that will be
necessary to loved ones, Care must be taken
to ensure that these insiructions are stored m
a safe place, such as a safety deposit box, and
periodically updated, 52

Armine Bazikyan, Esqg. practices law and
specializes in estate planning, probate, entity
formation and trust administration, You can
reach her at armine@bazikyanlaw.com.
Michael B. Allmon, CPA, of Michael 8. Allmen
& Associates LLP CPAs, is founding chair of
the CalCPA Estate Planning Committee. You
can reach him at mike@mbacpas.com.
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